
 

 
 

Report to: Planning Committee, 23rd September 2021 
 

Report of: Corporate Director - Planning and Governance  
 

 
Subject: PLANNING COMMITTEE PROCEDURE - DECISIONS CONTRARY TO 

OFFICER RECOMMENDATION 
 
1. Recommendation 

 
That the Planning Committee: 

 
1.1 considers the options set out in the report regarding decisions contrary to   

Officer recommendation and identifies a preferred option; and 
 

1.2 makes a recommendation to Council if the preferred option requires 

changes to the Constitution. 
 

2. Background 
 

2.1 This report sets out proposals to amend the process to be followed by Planning 

Committee when the committee wishes to make a decision contrary to Officer 
recommendation. 

2.2 Paragraph 11.4 of the Good  Practice Protocol for Councillors and Employees 
Dealing with Planning Matters, contained in Part 12 of the Council’s Constitution, 
provides that where a decision is made contrary to Officer recommendation, if 

either any objector or the applicant has not addressed the Planning Committee to 
express their views on the application, or it is not possible to agree the wording 

of the grounds for refusal or the conditions to be imposed at the meeting, the 
application must be deferred to the next meeting. This is to allow an opportunity 
for any objector and consequently the applicant also to address the Planning 

Committee and/or allow the Officers to draft appropriate wording to be 
considered by the Planning Committee. This procedure was suspended in 2003 

and re-introduced in 2008 when it was formally agreed by the Planning 
Committee at the meeting on 21st July 2008. 

2.3 Members will be aware that the procedure was reviewed on 19th April 2018 and it 

was resolved to leave it unchanged.  

2.4 As Members are aware, the ‘Minded to’ process occurs where Members are at 

variance to the recommendation in the Officer’s report.  

3. Current Procedure  
 

3.1 There is a need to establish a balance between the speed of determining 
applications and the quality of decisions.  

 



 

The current system of deferring an application where the Planning Committee is 
minded to make a decision contrary to Officer recommendation enables Officers 

to consider the matters that were confirmed by the Planning Committee as 
grounds to be minded to refuse planning permission and to provide a professional 
opinion on the likelihood of being able to defend an appeal and the drafting of 

appropriate reasons for refusal (or conditions for approval) to be considered by 
the Planning Committee, if necessary, at the subsequent meeting. 

 
4. Proposals  
 

4.1 Concerns have been expressed that the current process is confusing for members 
of the public when an application is deferred, and that insufficient information is 

provided to explain the process.  
 

4.2 Concerns are also raised by members of the Council that the process is unwieldly 
and is perceived by members of the public as a means by which to frustrate the 
democratic process.  

 

4.3 Concerns are also raised by members that the subsequent reports to the Planning 
Committee on the grounds for a decision lack planning balance and, as a 

consequence do not provide members with a real understanding of the issues of 
the risks involved. 

 

4.4 As such, the options identified for consideration by the Planning Committee are as 
follows: 
 

 Maintain and refine the existing procedure or,  
 Discontinue the current procedure 

 
Preferred Options  
 

Two options have been identified to provide members with a choice of how they 
might wish to deal with the issue. One seeks to retain an amended version of the 

existing process. Alternatively, the second option proposed seeks to remove the 
existing ‘Minded to’ process and, in its place, introduced a delegated authority to the 
Chair and Vice procedure.  

 
Both Options are considered to have merit. 

 

4.5 Option 1 – Remove the ‘Minded to’ procedure but replace it with 

a Delegated Authority process  
 

4.5.1 Where Members are minded to make a decision contrary to Officer 
recommendation, they provide the justification for doing so as they do at the 
moment.  

 
4.5.2 In the case of  a refusal contrary to an officer recommendation to approve, 

Members provide the reason/s for refusal i.e. proposed single dwelling is 
considered to be visually intrusive by reason of its size, mass and bulk to the 
detriment of the character of the area.  

 

 



 

4.5.3 Under this  proposed option, rather than trying to formulate the precise 
wording of the reason for refusal or compile a list of conditions for an approval 

on the day, the decision is delegated to the Corporate Director - Planning and 
Governance who, in consultation with the Chair and Vice Chair of the Planning 
Committee, provides either the worked up reason for refusal or list of 

conditions dependent upon the resolution made. 

 

4.5.4 In respect of refusals, this process allows the broad principle of the refusal 
reason/s to be agreed and voted on by Members but allows Officers to draft 
the reasons for refusal so that they are properly considered and worded with 

respect to the Council’s policies. The proposed reason for refusal is then 
considered and agreed by the Chair and Vice Chair and, subject to any 

amendments they have sought, the decision is issued. 
 

4.5.5 Where members have resolved to approve an application, the delegated 

process allows time for the conditions to be properly considered to ensure 
effective control over the development moving forwards. Where there are any 
prior to commencement conditions proposed, the delegated process allows the 

Applicant/Agent a 10-day period of time to consider the proposed condition/s 
which is a statutory requirement. The proposed list of conditions is then 

considered and agreed by the Chair and Vice Chair and, subject to any 
amendments they have sought, the decision is issued.  

 

4.5.6 Where an approval would require a S106 legal agreement to be secured to 
control the development, the proposed list of conditions and heads of terms 
would be presented to the Chair and Vice Chair for approval. If agreed, the 

matter is delegated to Director to negotiate the actual S106 Agreement and 
issue the decision. 

 
4.5.7 As a result of the delegated process there is still the ability for the decision to 

be referred back to the committee where the Chair and Vice Chair, in the light 

of advice received consider this to be necessary. This is particularly important 
where there is a potential procedural error or mistake that comes to light. It 

does allow for Counsel advice to be sought where this is agreed with the Chair 
and Vice Chair.  If there are significant issues with respect of costs this can 
also be discussed with the Chair and Vice Chair and returned to committee if 

considered necessary. 
 

4.5.8 As per para 5.6.9, if a member/s of the public does not choose to make a 

representation at the Planning Committee they do so at their own risk. 
 

4.5.9 From experience, this approach is used by some authorities to address the 

issue of members overturns.  
 

4.5.10The process would require the constitution to be amended to reflect the new 

process. 

4.6 Option 2 – Amended ‘Minded to’ procedure 

4.6.1 In my opinion, whilst singularly unusual to WCC, the adopted procedure does 

have some merit, with appropriate checks and balances where the Planning 
Committee disagree with Officers’ recommendations.  



 

However, it is recognised that there are areas of identified weakness within 
the process which lack refinement, are unwieldly, resource intensive and slow 

down the speed of decisions unnecessarily to the detriment of good customer 
service and performance of the Council.  

4.6.2 The issue is that all minded to applications are returned to committee even 

those where the risks are negligible from either legal challenge/ loss at appeal 
and/or open to costs. As a consequence, too many reports are returned to 

committee which, linked to historically unbalanced reports, lessens the 
gravitas of the risks being properly identified which defeats the object of 
having the ‘check and balance’ process being put in place. 

4.6.3 A further consequence is that a number of applications, where there is little or 
no risk, are needlessly slowed down which is not in the interests of good 

customer service and additionally is a burden upon the officers in having to 
prepare further reports which has a resource implication 

4.6.4 Consequently this option seeks to retain the procedure but to amend it to 
include delegated authority being given to the Corporate Director - Planning 
and Governance a, subject to the  agreement of the Chair and Vice Chair to 

decide if a ‘Minded to’ application actually needs to be returned to committee 
or if it can be determined under delegated authority.  

4.6.5 Before being returned to a subsequent committee, a briefing note is passed to 
the Chair and Vice chair highlighting the issues, if any, associated with the 
‘minded to’ decision. 

4.6.6 Following the advice, if either the Chair or Vice Chair have concerns, the 
application is returned.  

4.6.7 If they both consider the risk to be negligible then the application is 
determined under delegated powers and the decision updated to the 
subsequent committees. This allows those cases where there is little or no risk 

to be determined under delegated powers therefore, not resulting in any 
further delays in determining the application and reduces the burden upon 

officers who would otherwise have to write a further update report to 
Committee.  

4.6.8 The other benefit of this amended process is that only those cases where 

there are considered to be significant concerns are returned to the committee 
and the decision to do so is only with the agreement of the Chair and/or the 

Vice Chair, to reflect the gravitas of the issues being raised. This, linked with a 
priority by officers to ensure that all advice being provided is properly 
balanced, will ensure that the desired ‘check and balance’ process works 

effectively.  

4.6.9 The current process, as stated above, does if either an objector or the 

applicant has not already addressed committee, allow an opportunity for any 
objector and consequently the applicant to address the subsequent meeting of 
Planning Committee where the resolution was contrary to the Officer report. 

Under this proposed option, where a delegated decision is made, those 
wishing to make representation on the overturned decision would not be able 

to do so.  



 

However, it is argued that, fundamentally, the Officer report is only a 
recommendation and Members can exercise their right to determine the 

application contrary to the Officer’s recommendation. If an individual chooses 
not to exercise that right to speak at that initial meeting, then they do so at 
their own risk. The proposed changes to the process do not remove this right.  

4.6.10The process would require the constitution to be amended to reflect the new 
delegated procedure proposed. 

5. Alternative Options Considered 
 

5.1 Option 3 – Do nothing 

5.1.1 The existing process does have much to support it in providing a ‘Check and 
balance’. However, as detailed at 5.1 – 5.3 it is recognised that a number of 

concerns have been raised with respect to its operation by Members and the 
public alike. Furthermore, it is also recognised that, as a process it also does 

have some operational issues as detailed in paragraph 5.5.1 – 5.5.3  and as a 
consequence it is recommended to be either amended as per option 1 or 
replaced as per option 2.  

5.1.2 If members do choose to do nothing, I can confirm that the changes currently 
put in place to ensure that the Officer’s update reports continue to be 

balanced and properly identify the risks associated with the decision as was 
the case with the Darwin Avenue report. 

5.2 Option 4 - Completely remove the minded to process without a delegated 

process as outlined in Option 2 

5.2.1 In the event that the existing procedure is discontinued it would mean that 

planning decisions would need to be made by the Planning Committee at the 
meeting. As such, this would require the Planning Committee to give reasons 
for refusal or approval contrary to Officer recommendation at the meeting. It 

is, therefore, appropriate to reflect on the potential implications of such a 
change in established procedure to ensure the quality of decisions made. 

 
5.2.2 In my opinion, discontinuing the current procedure and determining the 

applications on the day does throw up a number of risks and 

operational/procedural difficulties: 
 

 This approach means that  Officers have limited time to give due 
consideration to the Committee’s reason/s for refusal or approval and to 
advise on whether or not it is likely that evidence to support the reasons for 

refusal would be available and/or whether such refusal/approval would be 
open to legal challenge;  

  
 There is the requirement for any reasons for refusal contrary to Officer 

recommendation to be made at Committee and not delegated to Officers. 

Whilst Officers can assist Members in the formulation of the reasons for 
refusal on the day, ultimately it is for the Members to decide, including 

ensuring that the wording and policy context are robust;  
 

 Decisions which are not robust run the risk of the Council not being able to 

find consultants to represent the Council at appeal; 



 

 Decisions which are not robust and have insufficient justification and 
evidence to substantiate them run the risk of being unsustainable at appeal 

and potentially result in a case of costs against the Council; 
 

 The Supreme Court's ruling in Dover District Council v CPRE Kent (2017) 

highlights the duty to give reasons for planning decisions and the standard of 
reasons expected. Whilst this case provides relatively clear guidance and 
helps draw pre-existing case law together (for example, Oakley v South 

Cambridgeshire District Council [2017] EWCA Civ 71 and R (Campaign to 
Protect Rural England, Kent) v Dover District Council [2016] EWCA Civ 936), 

there is some ambiguity that may leave decision takers unsure of when they 
need to provide reasons. If in doubt, it is suggested that if an authority is 
disagreeing with the recommendation of its Officers on a proposal for 

significant or controversial development, a prudent authority would publish a 
separate statement of reasons. This statement should outline the decision 

taken and the reasons for that decision, drawing particular attention to 
departures from the Officer’s report and explaining the reasons for those 
disagreements.  

 
This is especially important given the court’s confirmation that the 

appropriate remedy for a failure to give reasons is to quash the original 
decision. Furthermore, if in doubt, it is worth emphasising that an authority 
sometimes should defer the decision-making process rather than give an 

inadequately reasoned decision. As noted in the Model Council Planning Code 
and Protocol (quoted in paragraphs 60 and 62 of the judgment): 

 
“If you (the decision taker) feel there is insufficient time to digest new 
information or that there is simply insufficient information before you, 

request that further information. If necessary, defer or refuse.”  
 

 This emphasises, as done throughout this judgment, the importance of being 
able to understand both what is decided and why that decision is taken. 

Where Members resolve to approve an application on the day, the list of 
conditions would need to be agreed. This, from experience, proves to be very 
difficult and time consuming and risks mistakes being made due to the short 

time period Officers would have to consider what is needed and advise 
Members.  

 

 Where Members resolve to approve an application and pre-commencement 
conditions are required, the decision would have to be delegated to the 
Corporate Director - Planning and Governance to allow the 10-day 

notification period with the Applicant/Agent to take place which is a statutory 
requirement.  

 

 Where Members resolve to approve an application and the application 
requires a S106 Agreement to be agreed, the decision would have to be 

delegated to Director of Planning and Governance to allow the negotiations 
to take place and the list of conditions to be agreed. 

 

5.2.3 From experience, a lot of Councils operate this system but importantly, where 
they make a contrary decision they simply delegate the decision to the Lead 

Officer in conjunction with the Chair and Vice Chair to resolve the details as 
per Option 2 because of the issues highlighted above.  



 

  
5.2.4 It is very unusual for decisions to be made on the day because of the 

problems associated with this approach. 
 

5.2.5 The proposals would require a change to the constitution.  

 
 

 
Ward(s):   All 
Contact Officer: Sim Manley, Interim Head of Planning 

 Tel:07955 434148 
 sim.manley@worcester.gov.uk 

Background Papers: None  
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